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DETAILED ACTION 
Status of the claims 

Claims 7-12 are pending in the application. 



Claim language interpretation 

With regard to the terminology "visible highlighting", the examiner notes the instant 
specification defines the terms on pp. 5-6 as: 

The term "visible" refers to the quality of being capable of being 
seen by the naked eye under 

conditions of normal room lighting or in natural light during the daytime. 
Becoming "more visible" or "less visible" means changing in visibility to a 
noticeable extent when viewed under a generally constant 
or equal lighting condition. 

The term "visible highlighting" refers to the visible differentiation 
of an object such that it 

noticeably stands out from its surroundings, e.g., by differing in 
coloration, hue, or tint, by differing in 
lightness, darkness, or contrast, by differing due to the presence or absence 
of graphical or solid color forms, or by any other variation serving to 
create noticeable visible differentiation. 



Therefore the terminology "visible highlighting" is being considered as having a 
noticeable visible difference. 



Claim Rejections - 35 USC §103 
The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 
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Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Igaue et al (GB 
2,244,201 A) in view of Inoue et al (US 6,320,096) as evidenced by Ehrnsperger et al (US 
2007/0032772 Al). 

With regard to claim 7, as seen in Figures 1-5, Iguae et al disclose a disposable absorbent 
article for wearing about a lower torso of a wearer and having a longitudinal axis, two laterally 
opposed article side edges extending between a laterally extending first waist end edge in a first 
waist region and a laterally extending second waist end edge in a second waist region, and a 
crotch region interposed therebetween (fig. 1), the disposable absorbent article comprising: a 
backsheet (5); a topsheet (4) joined to the backsheet (5) and having a body-facing surface; an 
absorbent core (6) disposed intermediate the backsheet and the topsheet; at least one wetness 
sensation member (12) integrated with the topsheet (4) such that a portion of the topsheet 
covering a portion of the absorbent core forms a permeable body-facing layer of the wetness 
sensation member (p. 4, last paragraph), the wetness sensation member (12) also including a 
flow control layer (12') disposed between the permeable body- facing layer and the absorbent 
core in a face-to-face arrangement with the permeable body-facing layer and having two laterally 
opposed flow control layer side edges, at least a portion of each of the two flow control layer 
side edges being disposed laterally inwardly of the article side edges (figs. 3, 5); and wherein 
urine deposited by the wearer onto the wetness sensation member (12) can penetrate through the 
permeable body-facing layer (4) in a z direction away from the wearer to the flow control layer 
(12') and the flow control layer (12') retards the passage of the urine through the wetness 
sensation member in the z direction and supports the movement of the urine an x -y plane such 
that the wearer's awareness of urination is enhanced (p. 6, paragraph 2; p. 7, 11. 4-6). 
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With regard to the limitation of a visible highlighting, the instant specification, in 
particular at p. 8, paragraph 1, discloses that the visible highlighting indicating a presence of the 
wetness sensation member means that the wetness sensation member is visible, i.e., the visible 
highlighting is not a separate member but is the wetness sensation member itself, and the wetness 
sensation member is visible when looking at the topsheet, and does not change in appearance 
when the diaper is wetted. Therefore, the wetness sensation member can be any visible 
difference between the wetness sensation member and the topsheet, such that one can look at the 
topsheet and see the wetness sensation member, which does not change in appearance, as per the 
instant specification definitions of "visible" and "visible highlighting" as defined at pp. 5-6. 

Iguae, at p. 2, paragraph 3, expresses the desire for the caretaker to help toilet train the 
child by means of the wetness sensation member. Inoue, at c. 1, 11. 9-11, teaches the ability of 
the wetness sensation member to have different characteristics than the topsheet, thus disclosing 
the desire for such. Inoue, at c. 3, 11. 64-66, teaches that a wetness sensation member is typically 
part of an element such as the topsheet, which is held in contact against the skin of the wearer to 
enhance the wearer's awareness that urination has occurred. And the topsheet is in a position in 
the diaper that it has the greatest likelihood of being wetted by the urine. 

As seen in Figures 2 and 3, Inoue teaches a toilet training diaper comprising a wetness 
sensation member (22) integrated with the topsheet (2). As best depicted in Figures 2 and 3, for 
purposes of illustration Figure 2 is reproduced below, because the wetness sensation member is a 
smaller piece of material located on top of the flow control layer (21) and further comprises a 
different material having different properties and characteristics (c. 2, 11. 30-67 to c. 3, 11. 1-10), 
the examiner has a reasonable basis to conclude that the wetness sensation member (22) would 
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differ in appearance and therefore would be noticeable from its surroundings, e.g., by differing in 
coloration, hue, or tint, by differing in lightness, darkness, or contrast, by differing due to the 
presence or absence of solid color forms, or by any other variation serving to create noticeable 
visible differentiation, and would be substantially unchanged upon wetting. Additionally, Inoue 
teaches at c. 3, 11. 58-59 that there is a level difference between the layers, i.e. the wetness 
sensation member layer (22) is raised or in relief above the flow control layer (21). 

Thus the wetness sensation layer of Inoue meets the definition of visible highlighting as 
set forth by Applicants and therefore fulfills the claim limitations. Therefore, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to form the 
wetness sensation member of Iguae visibly highlighted as taught by Inoue in order to provide a 
noticeable wetness sensation member for toilet training since it has been held to be within the 
general skill of a worker in the art to select a known material on the basis of its suitability, here, 
appearance, as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

Additionally, Ehrnsperger et al, cited only for its evidentiary value and not used to reject 

any claims, states at [0054] (emphasis added), 

The core structure may also include wetness sensation members or 
a combination of wetness sensation member (or members) and an 
acquisition layer or layers. Any or all of the core structures (such as the 
optional wetness sensation member(s) or acquisition layer may be tinted or 
highlighted for visibility if desired. 

Finally, as noted in the definition of "visible highlighting" set forth by Applicant, 
differing in "coloration, hue, or tint, by differing in lightness, darkness, or contrast, by differing 
due to the presence or absence of graphical or solid color forms, or by any other variation serving 
to create noticeable visible differentiation" means that the visible highlighting is not critical but 
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is purely a matter of designer choice, when there is a variety of possible visible highlights it 
means that the designer can choose any color, pattern, etc. that he wants. 




Claims 8-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Iguae in 
view of Inoue and further in view of Roe et al (US 6,627,786). 

With respect to claims 8-9, the combination of Iguae and Timmons discloses the article 
having at least one wetness sensation member but does not disclose a plurality of the members 
spaced apart from one another by a spacing ranging from about 5 mm to about 15 mm. As seen 
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in Figures 6a and 6b, Roe teaches the members (50a, 50b) spaced apart by a spacing ranging 
from about 5 mm to about 15 mm (col. 8, 11. 54-67 to col. 9, 11. 1-5). At column 1, lines 55-63 
Roe expresses the desire and motivation for an article that can facilitate toilet training by 
enhancing a wearer's awareness that urination has occurred while at the same time preventing 
soiling or leakage. Roe teaches that the benefit of spacing the wetness sensation members is that 
the spacing allows enough liquid to pass through to the core to prevent flooding that can result in 
leakage of the article during urination while at the same time enable enough liquid to flow to the 
wetness sensation members to enhance the wearer's awareness that urination has occurred. 
Therefore it would have been obvious to one having ordinary skill in the art at the time the 
invention was made to space the wetness sensation members of Iguae and Timmons by a spacing 
ranging from about 5 mm to 15 mm as taught by Roe et al, since Roe teaches at col. 8, 11. 39-42 
that such a position enables the member to be wetted with urine and held in contact with the 
wearer's skin thereby enhancing the wearer's awareness that urination has occurred. 

With respect to claims 10-12, the combination of Iguae and Timmons discloses the article 
having wetness sensation members but does not expressly disclose the topsheet comprising Z- 
folds. As seen in Figures 7a and 7b, Roe et al teach the topsheet (24) comprising Z-folds (90a, 
90b) spaced apart by a spacing ranging from about 50 mm to about 90 mm (col. 9, 11. 58-59) and 
comprising elastic members (92a, 92b) disposed along the two flow control layers of each of the 
wetness sensation members disposed within a respective one of the Z-folds (fig. 7b). Roe et al 
teach that the Z-folded configuration and the elastic elements maintain the wetness sensation 
member against the wearer's skin thereby enhancing the wearer's awareness that urination has 
occurred even when the diaper sags around the wearer. It would therefore have been obvious to 
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one having ordinary skill in the art at the time the invention was made to form the topsheet of 
Iguae and Timmons comprising Z-folds as taught by Roe in order to provide wetness sensation 
members held in contact with the wearer's skin thereby enhancing the wearer's awareness that 
urination has occurred. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 7-12 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1, 4, and 7-1 1 of U.S. Patent No. 6,627,786. 
Although the conflicting claims are not identical, they are not patentably distinct from each other 
because the issued patent claims every limitation in the instant claimed invention except for the 
wetness sensation member is highlighted. It is known in the diaper art to highlight features of a 



diaper for visibility if desired. 
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Claim 7 is provisionally rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claims 1 and 6-8 of copending Application No. 
10/815,918. Although the conflicting claims are not identical, they are not patentably distinct 
from each other because all features of the instant invention are disclosed in the c 918 claim. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Claims 7 and 8 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1 and 3-5 of copending 
Application No. 10/281,791. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because all features of the instant invention are disclosed in 
the '918 claim. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Response to Arguments 
Applicant's arguments with respect to claims 7-12 have been considered but are moot in 
view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ginger T. Chapman whose telephone number is (571) 272-4934. 
The examiner can normally be reached on Monday through Friday 9:30 a.m. to 6:00 p.m.. 



J 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on (571) 272-1 1 15. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Ginger Chapman 
Examiner, Art Unit 3761 



08/01/07 




TATYANA ZALUKAEVA 
IVISORY^SIMARY EXAMINER 



